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83(1) scheduled for activities is scheduled for

FITNESS TAX CREDIT activities that include a significant amount PERSONAL TAX

The Fi T of physical activity. EMPLOYMENT INCOME

e Fitness ax
Credit is a non- The Regulation notes thhorseback rid- BUSINESS/PROPERTY INCOME

refundable tax credit
on eligible amounts of
up to $500 paid to

register achild under

the age of 16in an

“eligible program of
physical activity.

Physical activity

means a supervised activity suitable for
children (other than an activity where a
child rides on or in a motorized vehicle as
an essential component of the activity) that
contributes tocardio-respiratory endur-
anceand to one or more of the following:
muscular strength, muscular endurance,
flexibility, and balance.

Programs ofphysical activityinclude a
weekly programof a duration of eight or
more consecutive weeks in whislibstan-
tially all of the activities include a signifi-
cant amount of physical activity; a pro-
gram of a duration offive or more
consecutive daysf which more than 50%
of the daily activities include a significant
amount of physical activity; and a program
of a duration oeight or more consecutive
weeks offered to children by a club, asso-
ciation or similar organization where a
participant may select amongst a variety of
activities if more than 50% of those activi-
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ing is an activity that contributes to cardio-
respiratory endurance and to one or more
of muscular strength, muscular endurance
flexibility and balance.

OWNER-MANAGER REMUNERATION
ESTATE PLANNING
GST/HST

In a May 7, 2008Technical Interpreta-
tion, the Canada Revenue Agency (CRA)
notes thabowling meets thehysical re-
quirements in the Regulations. (See
www.cra.gc.ca/whatsnew/checklist-
e.html)

With respect to children eligible for the
Disability Tax Credit the expression
“physical activity means asupervised
activity that results in movement and an
observable expenditure of energy in a rec-
reational context. For these children, the
expenses incurregp to age 18will qual-

ify for the credit. Also, children eligible
for the Disability Tax Credit are entitled to
aseparate $500 amount

CANADA CHILD TAX BENEFITS
(CCTBs)

CCTBs are payable to thearent who
primarily fulfills the responsibility for the
care, upbringing and place ofesidence
of the children. In cases aharriage
breakdownswhere there ifint custody
they are generally payable to tharent
identified in awritten Agreemenbr in the
Court Order. To qualify, the parents’

income must bebelow a prescribed
amount

In recent years there has beemarked
increasein the number oéasesin which
there is adispute between thgoint cus-
tody parentsas to the entitlement to the
CCTB. CRA policygenerally allows the
CCTB to be split between joint custody
parents upoagreemenbf the parents.

In a March 4, 2008 Informdlax Courtof
Canada case, the Court was faced with this
type of dispute and noted that the best
interests of the children concerned could
be protected if the parents set up a practice
that wouldprevent any misunderstanding

In fact, in cases involvingninor children
where anOrder for custodyis involved,

the parties usually come to Agreement

on these matters.

In this case the Court noted thaboth
parents each in their own wagontrib-
uted to meeting the needs of their three
daughters.

However, upon thdivorce it wasnegoti-
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ated that themother would initially re-
ceivetheCCTBs For that reason, and that
reason alone, the Court found that the
motherwas theeligible individual to re-
ceive theCCTBs

For more information see th€anada
Child Tax Benefit section at
www.cra.gc.ca

In a March 6, 2008 Informdlax Courtof
Canada case, the Court found that where
thefather obtained apecial access right
for the summer period (i.e., 41 days of a
total of 61 days) thefather, not the
mother, was the parent wpamarily ful-
filled the care and upbringing of the child
for July and August and, therefore, the
father is entitled to theCCTB for that pe-
riod.

In another Informal'ax Courtof Canada
case, the female Appellant admitted that
even though she had legal custotegy
son did attend school in Quebec City
where heesided with his father

The Court permitted thECTB to thefa-
ther (for themonthsthat the child was in
school and living with the fathérand to
the mother (during the months in which
the child washot in schoo).

Editor's Comment

For information on Shared eligibility in
joint-custody arrangements do a Google
search on Canada Child Tax Benefit
and then click on “frequently asked ques-
tions - application and eligibility” and then
“shared eligibility”.

EMPLOYMENT INCOME
83(2)

SCHOLARSHIP

The 2006 and 2007 Federal Buddetty
exemptfrom taxable income scholarships,
fellowships, bursaries and prizes with re-
spect topost-secondaryeducation and
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elementary or secondargchool educa-
tional programs.

In an October 30, 200&xternal Techni-
cal Interpretation CRA discussed the
income tax treatment of acholarship
programwhere scholarships are paid by a
corporation tochildren of the corpora-
tion’s shareholdersor directors They
noted that igeneral these amounts would
bedeductibleto thecorporationandnon-
taxable to the child if they constituted a
bona fide scholarship program

Court Cases

Two Court casebtave now been rendered
in favour of the taxpayemith respect to
children ofarm’s lengthemployees.

For example, in a March 7, 2008 General
Tax Courtof Canada case, the Appellant
is anemployeef Dow Chemical Canada
Inc. and his21 year old sorreceived a
tax-free award of $3,000 from Dow's
“Higher Education Award Program”
(HEAP) at the University of Waterloo in
partial reimbursement of his tuition fees.

Another Taxpayer Wins!
In a March 7, 2008 Informdlax Courtof

to put towards her tuition.CRA incor-
rectly included the$1,200in theincome
of the parent on the basis that the award
was ataxable employment benefit

GIFTS AND AWARDS

In a March 13, 200&xternal Technical
Interpretation, CRA notes that an em-
ployer can provide an employee, ofaz-
free basis up to twonon-cash giftsper
year for special occasions, such as Christ-
mas, birth of a child, or marriage, where
the totalcost of the gifts(including all
taxes) idess than $500

Similarly, employers are able to give em-
ployees up to twamon-cash awardger
year, ora tax-free basisin recognition of
special achievements, such as reaching a
set number of years of service, meeting or
exceeding safety standards, or reaching
similar milestones where the totist of

the awards(including all taxes) idess
than $500 Theemployemaydeductthe
cost of gifts and awards.

CRA notes thatash or near-cash gifts
arenot coveredy the Policy and the val-
ue of such gifts is consideredtaxable

employment benefit. CRA considers

Canada case, the issues were the same onlyiear-cash giftdo mean any items that can

in this situation the taxpayer, amployee
of Dow, hadthree qualifying children
each of whom received the $3,000 result-

readily beconverted to cashor essentially
equivalent to cash, such as securities, gold
nuggets, or gift certificates. Also, where

ing in a $9,000 employment assessment an employee ipermittedto select a gift or

against the taxpayer.

Again, the amounts were considered to be
tax-freescholarship incomenotemploy-
ment income andnot taxableto the em-
ployee/parent.

Another Taxpayer Wins!

In a March 7, 2008 Informdlax Courtof
Canada case, tiparentis anemployeef
theUniversity of Western OntarigUWO)
and in 2004, the taxpayedsughterqual-
ified for an award of $1,200 from the
UWO which was to be used towards her
tuition. The award wagaid to the parent
who in turn gave the award to her daughter
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award from a store or from a restaurant,
they are essentially in the same position as
employees receivingift certificates Ac-
cordingly, such gifts or awardseceived

by the employees would be considered
near-cash giftsand would béaxableem-
ployment benefits.

EMPLOYEE INCENTIVE
PROGRAM - NOT TAXABLE

In an April 4, 2008External Technical
Interpretation, CRA reviewed a situation
where a company is implementing a new
incentive programHKrogram) where the
employee may purchase one of Gam-
pany’s appliancesat retail costfrom a
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dealer and will then bpartially rebated
by the Company in cash.

TheProgramis available tall employees
of the Company as well as themnmediate

families. Thenet costto the employee
will be higher than theCompany’s cost

plus delivery.

Good News!

CRA noted that thesesbate payments
would likely benon-taxable

SUPPLEMENTAL EMPLOYEE
RETIREMENT PLANS (SERPSs)

Even though a cor-
poration may pro-
vide a retirement
package for an
employeethrough

BUSINESS/PROPERTY INCOME

83(3)

GREENHOUSE GAS (GHG)
EMISSIONS

In a 2008 Government ReleaseCRA
notes that given that taxpayers may be
required to reduce
their GHG emis-
sions relating to
their business op-
erations, CRA ex-
pects thatontributionsto provincial and
federal government funds due regula-
tory requirementswill normally be tax
deductible However, if the expenditure
provides the taxpayer witthgoing bene-
fits with a view to bringing int@xistence
an assetof enduring benefit, the amount

a Registered Pension Plan based on sala—may be alepreciable properter, aneli-

ries of up to $117,000, persons earning
more than that could also receive a
SERP.

If the SERP is funded by theemployer
this will likely be aRetirement Compen-
sation Arrangement(RCA) and theem-
ployerwill be entitled to aax deduction
however, there will be 80% refundable
tax liability. When the funds aggaid and
taxed to the employee,the 50% is re-
funded.

If the SERPisunfunded, there areo tax
implicationsother than aeductionto the
payorandtaxable incomdo therecipient
whenpaid.

Some employers/employees have taken
advantage of thRCA rules by paying the
amounts to the individual when they be-
come anon-residentand subject to a
much lower tax CRA are reviewing
RCAs which are considered to hax
avoidance schemes
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gible capital property

However, where the payment idime or
penaltyimposed by a provincial or federal
government, the amount wouldot be
deductible See CRA'sincome Tax
Technical News No. 34www.cra.gc.ca)
for general comments regardif@HG
credits

CELL PHONE CHARGES

In a May 28, 2008 Informadlax Court of
Canada case, the taxpayer waRuwral
Route mail carrierunder contract with
Canada Post and spent approximately
1/2 hour dayson country roadstwelve
months a year. The Court found that it
would bereasonableto be equipped with
a cell phoneand permitted &ax deduc-
tion of $50 per month to reflebiasic ser-
vice availability even though there was
limited evidence of actual use.

OWNER-MANAGER
REMUNERATION

83(4)
DIRECTOR LIABILITY

Case 1 - Not Liable

In a December 21, 2007 GenefBhx
Court of Canada case, thirectorswere
assessedor the outstanding liability for
GST, plus interest and penalties, at the
time the company wastruck from the
Registrar of Companies for failure to file
returns.

The taxpayerssuccessfully arguedhat
they couldnot be assessesb theyceased

to be directorof the company more than
two yearsbefore the assessment was is-
sued.

Case 2 - Not Liable

In a February 11, 2005 Informdlax
Court of Canada case, the taxpay-
ers/directors were foundot to be liable

for the unremitted GST/HSTat the time
the company became bankrupt on the basis
that they signed a documergsigning
their directorshipsmore thantwo years
before CRA assessed them in 2002.
Therefore, théwo-year statute of limita-
tions was applied.

Case 3 - Not Liable

In a May 22, 2008 Informdlax Courtof
Canada case, the director was fonntto
be liablefor theunremitted source deduc-
tions because he exercisdde diligence

Case 4 - Not Liable

In a May 26, 2008 Generd@bx Court of
Canada case, the taxpayer/director was
held not to be liablefor the unremitted
GSTbecause of thaue diligencedefence
including he ha@ntrusted the day-to-day
operationsto apersonin whom he had
total confidence and he had reason to
suspectthat the GST/HST returns were
not being properly made as the company
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was making its GST remittances. was aconscious decisiomo keep the  curred to collect or establish a right to
business runningn hopes that things  remuneration fron.

would improve and that the amounts
outstanding to CRA would somehow
be paid in the future. These actions
do not satisfithedue diligenceduty.

In theabsence of douhit appearseason-
able to relyon themanager particularly
when the company is not experiencing
financial difficulties.

The Statement of Claim alleged that most,
or all, of the funds inappropriately paid out
were received biyir. F's spouse which is

The point at which thelue diligenceis not surprising because Mr. F testified that

expected from a director ishen he/she ~ ©@s€ 6 - Liable he personally had very significant legal
has knowledgeor ought to have knowl-  In a May 2, 2008 Generdlax C_ourt of Eégosure as a resultldfs business opera-
edge of the failure to remit, or that the Canada case, the taxpayer/director was '

remittances may not be correct. At that found to bepersonally liablefor theun- However, the Court did agree with Mr. F's
point, adirector musttake ameaningful remitted source deductionsn the basis  request teealtheconfidential settlement

positive stepoward preventing the failure.  that he was ade facto directot. Wherea  agreements
corporation operates without having been
Case 5 - Not Liable properly organized and the only director of INDIVIDUAL PENSION PLAN (IPP)

In a June 2, 2008 GenerBax Courtof  record plays no partin running the corpo- An IPP is aretirement plandesigned to
Canada case, Ms. R wasaministrator ~ ration, those persons who direct the affairs providegreaterimmediatetax deductions
of a Non-Profit Organization and was  Of the company may be held todiefacto  and retirement benefitsthan the RRSP.
assessed by CRA for personal liability for directors whether or not they had explic-  An IPP is usually aremployer-sponsored
theunremitted GSTfor the Organization.  itly represented themselves as directors to defined benefipension plancreated for

. any third party. Thessential questiols  the benefit of one employee. However, if
The Court accepted that Ms. R exercised yhether those individuals have, in fact, the spouse or child is an employee, they

thedegree of care, diligence and skiliat  tayen on theole of directorof the corpo-  may be beneficiaries of tHEP.
a reasonably prudent person would have ,4tion.

exercised in comparable circumstances to The IPP may b&undedup to100%by the

prevent the Organization’s failure to remit In this case, the taxpayeas awareofthe  employer and is regulated under either

the net tax owed. unremitted source deductions and, there- provincial or federal pension legislation
fore, waspersonally liableas ade facto  and must beegisteredwith CRA.

Case 6 - Liable director.

Theideal candidatdor anlPP is a person
THE FIGHT IS ON over 40years of age with T4 earnings of

In an April 25, 2008 Generadlx Courtof over $100’900 and the owner ofiapo_r-
Canada cas®dr. F was giverd0%of the poratedbusiness or, senior executiven
equity, andall of thevoting sharesof his anemploymentelationship.

director for the unre- father's corporationH). His two sisters At retirement the benefits can bpaid
mitted source deduc- - were each giveB0%of theequityby way  directlyfrom the IPP or can lisansferred
tions of his company. of non-voting shares to aLife Income Fund a Locked-InRe-
tirement Fund a Locked-InRetirement
Income Account or anAnnuity.

Ina May 22, 2008 ax
Court of Canada case,
the Court found that
the taxpayer waper-
sonally liable as a

The Court noted that: The two sisters commencéditigation
o , against their brother (Mr. F) for a lack of
1. The taxpayer was anside director —  finangia| disclosure, and excessive draws Employercontributions aredeductibleif
He didnotestablish that he acted ina - 5nd remuneration taken from the company. made in accordance witietuarial valua-
reasonable and prudent mannen Mr. F incurred legal fees of $636,949 tions.

attempting to prevent the failure with  \yhich he attempted to deduct as legal ex- o
respect to the source deduction remit- penses incurred for the purpose of either Contributions to atPP affect the amount

that can be contributed to an RRSP since

tances. collecting or establishing salary or wages _ _
they create aglension adjustmerit

2. He was thesole shareholder and di- owed.

rectorof the corporation. Money that Thebenefitsof anIPP include:
was paid out to other creditors or em- Taxpayer Loses

ployees could have been available to The Court found that thdegal feeswere
reduce the balances owing to CRA. It not deductiblebecause they were not in-
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andother expensearedeductible

2. Contributions may be made fpast
servicefor years back €991 How-
ever, if the personontributed to an
RRSPduring that time, the amounts
must betransferred from theRRSP
to the IPPand the employer magpay
the balanceto reach the maximum
amount allowed.

3. An employer may make @atch-up
contribution to make up for contribu-
tions that were not maximized in an
earlier year.

4. Under pension benefits legislation,
IPP assetsannot be seizebly credi-
tors of the business, or creditors of
the member, presuming the IPP was
established ingood faith with the
primary purpose to provide retirement
benefits and, not in anticipation of a
bankruptcy.

5. As the age and income of the em-
ployee increases, theontributions
arehigher than that of aRRSPlead-
ing to a larger pool of accumulated re-
tirement funds.

6. At retirementa catch-up contribu-
tion may be made to the IPP to allow
for all benefits possible including full
consumer price indexing, early re-
tirement pension, and bridge benefits
to compensate for CPP and OAS that
will not be received until age 65.

7. Aneligible spousenay be entitled to
a payment in the event déathof the
member as apousal benefit

Disadvantagesnclude:

1. IPP funds aréocked-in until retire-
ment.

2. There aresignificant setup costas
well as costly registration require-
mentsto meet both CRA and provin-
cial or federal pension regulations.
Also, there aretriennial actuarial
valuationsto be filed with the regula-
tors. Anannual filing is also re-
quired with CRA.
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3. The employer i;zquired to makeahe

the lower marginal income tax brackets of

IPP contributions according to the ac- family members, asset protection, reduc-
tuarial calculations regardless of the tion in probate fees, reduction of taxes on
death, and disassociating corporations for
purposes of the small business deduction.

employer’s ability to pay.

ESTATE PLANNING

Gaviller & Company LLP

83(5)

FUNDRAISING ACTIVITIES

5-page CRA Guid&kC4456provides in-
formation concernindundraising activi-
ties of registered charitiesncluding pro-
hibitions on fundraising through an
unrelated business Also included is a
checklistfor small charities to assess their
fundraising activities

AUDITING CHARITIES
5-page
CRA
Guide
T4118 N
provides information omvhy a charity is
audited including random selection, re-
view of specific legal obligations, follow-
up on possible non-compliance or com-
plaints, and to confirm that assets have
been distributed after revocation.

The Release also discussesvanaudit is
conducted and what happensafter the
audit is concluded.

Also discussed arebjection and appeal
processeand the charity’s responsibilities
such as filing the annudl3010A Infor-
mation Return meeting annualisburse-
ment quotaskeeping adequat®oks and
records issuing accurate donatiore-
ceipts engaging only irallowable activi-
ties informing the Charities Directorate of
any changesto the structure, and main-
taining thecharity’s statusas a legal en-
tity.

INCOME SPLITTING

There are manyadvantagesof legally
transferring income/propertiego family
members such as multiple use of the
$750,000 capital gain exemption, use of
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Someother examplesnclude:

1.

2.

3.

4.

6.

Underlying capital lossesn shares
can betransferredto aspousewho
may offset these capital losses against
their capital gains using a series of
steps.

A parent could trigger eapital loss
on a transfer o$haresto achild or a
Trust for thechild.

Up to 50% of eligible pension in-
comemay be transferred to a spouse
or common-law partner. Also, an ap-
plication may be made toansfer up

to one-half of theCanada Pension
Plan (CPP) receiptdo a spouse, or
common-law partner, once both are
age 60

Where a parent or grandparent trans-
fers funds to a child, theren® attri-
bution on acapital gainearned with
the transferred funds.

Also, income earned arash giftedto
a child is not attributedback to the
parent or grandparehf thechild is
aged 18 or over.

Dividends may be paid teligible
shareholdersof a family corporation
to achieveincome splitting How-
ever, dividends paid teninor chil-
dren may be subject to thekitidie

tax”.

Aninterest-free loarmay be made to
a spouseor achild to acquire gro-
prietorshipor ageneral partnership
Thebusiness incomavill not attrib-
ute backto the lender.
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GST
83(6)

INPUT TAX CREDITS (ITCs)

In a July 12, 2006 Generdabhx Court of
Canada caseCRA disallowed ITCsof
$736,525 on invoices paid by the taxpayer
to subcontractors The taxpayer had ob-
tained the corporate subcontractaestif-

icates of incorporation as well as each
subcontractor'sleclarations of Registra-
tion. In additionevery monthit checked
that each subcontractor hadGST and
Quebec Sales Tax Registration Number
All of this was shown bgupporting doc-
uments

Taxpayer Wins!

The fact that thesubcontractorsdid not
remitthe GST to CRA didot preventhe

taxpayer from obtaining thECs. CRA
did not allege fraud or collusion and sim-

The purpose and context of the expendi-
tures arenot relatedto the Appellant’s

ply reassessed on the basis that they didcommercial activities

not collect the GST from the supplier.

The taxpayer showedon a balance of
probabilities that ipaid the GST in good
faith to the twenty-six subcontractors, just
as it did with all eighty subcontractors,
with which it did business. Therefore, itis
entitled to the ITCs.

SORRY - NO INPUT TAX CREDIT

In a December 2, 200Bax Courtof Can-
ada case, the Coudeniedan input tax
creditfor the GST paid for the preparation
of financial statementsandincome tax
returns of five management companies
that wererelatedto the Appellant.

The Court noted that the management

companies shoulohy their own expenses

AGRICULTURE AND FISHING

In a 20-pageCRA Release(GST/HST
Memoranda Series, 4.4 Agriculture and
Fishing), CRA noted thahost supplie®f
agricultural and fishing products are
zero-rated However,someagricultural
products arenot zero-ratedsuch as cut
flowers, foliage, bedding plants, sod, liv-
ing trees, firewood, fur and animal hides,
feathers, down, processed wool, maple-
sugar candy, gravel, stones, rock, soil, and
the urine from pregnant mares, which are
GST/HSTtaxable This was discussed in
this Release.

for its contents or use.

The preceding information is for educational pugsosnly. As it is impossible to include all sitoais, circum-
stances and exceptions in a commentary such asthigther review should be done. Every effort basn
made to ensure the accuracy of the informationainatl in this commentary. However, because ofdhgre of
the subject, no person or firm involved in therilsttion or preparation of this commentary accepisliability
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